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QUESTIONS PRESENTED 
 
1. Whether a sentencing court’s reliance on inac-

curate information at sentencing, with the in-
accuracy consisting of a mistaken belief that 
the sentence required a minimum period of five 
years of confinement, qualifies as a structural 
error requiring automatic reversal and there-
fore precludes the State from proving harmless 
error. 
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 By declaring the inaccuracy a harmless er-
ror, the circuit court necessarily rejected 
classifying the error as structural. 
 

 The court of appeals classified the circuit 
court’s mistaken belief as a structural error. 
 

2. Whether, assuming the court of appeals cor-
rectly classified the error as structural, the 
remedy of resentencing complies with manda-
tory precedent requiring complete reversal of a 
structurally infected prosecution.  
 
 The circuit court did not decide this issue. 

 
 After classifying the error as structural, the 

court of appeals ordered resentencing only. 
 

3. Whether, assuming harmless-error analysis 
applies to this error, this court should decide 
the harmless-error issue or should remand the 
issue to the court of appeals to decide.  

 
 This issue did not arise in the circuit court. 

 
 This issue did not arise in the court of ap-

peals. 
 

POSITION ON ORAL ARGUMENT AND 
PUBLICATION OF THE COURT’S OPINION 

 
 Oral argument. Because the court granted the 
petition for review, the case merits oral argument. 
 
 Publication. The court’s opinion, in develop-
ing Wisconsin law, will merit publication. 
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STATUTE INVOLVED1 
 
WIS. STAT. § 948.02 SEXUAL ASSAULT OF A 
CHILD.  

 
948.02 Sexual assault of a child. (1) FIRST DEGREE 
SEXUAL ASSAULT. (am) Whoever has sexual contact 
or sexual intercourse with a person who has not at-
tained the age of 13 years and causes great bodily 
harm to the person is guilty of a Class A felony. 
 (b) Whoever has sexual intercourse with a per-
son who has not attained the age of 12 years is 
guilty of a Class B felony. 
 (c) Whoever has sexual intercourse with a per-
son who has not attained the age of 16 years by use 
or threat of force or violence is guilty of a Class B 
felony. 
 (d) Whoever has sexual contact with a person 
who has not attained the age of 16 years by use or 
threat of force or violence is guilty of a Class B felo-
ny if the actor is at least 18 years of age when the 
sexual contact occurs. 
 (e) Whoever has sexual contact with a person 
who has not attained the age of 13 years is guilty of 
a Class B felony. 
 (2) SECOND DEGREE SEXUAL ASSAULT. Whoever 
has sexual contact or sexual intercourse with a per-
son who has not attained the age of 16 years is 
guilty of a Class C felony. 
 (3) FAILURE TO ACT. A person responsible for the 
welfare of a child who has not attained the age of 16 
years is guilty of a Class F felony if that person has 
knowledge that another person intends to have, is 
having or has had sexual intercourse or sexual con-
tact with the child, is physically and emotionally ca-
pable of taking action which will prevent the inter-
course or contact from taking place or being repeat-

 
                                                                                                                                        
 
 1 Unless indicated otherwise, all citations to Wiscon-
sin Statutes refer to the 2009-10 edition. 
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ed, fails to take that action and the failure to act ex-
poses the child to an unreasonable risk that inter-
course or contact may occur between the child and 
the other person or facilitates the intercourse or con-
tact that does occur between the child and the other 
person. 
 (4) MARRIAGE NOT A BAR TO PROSECUTION. A de-
fendant shall not be presumed to be incapable of vio-
lating this section because of marriage to the com-
plainant. 
 (5) DEATH OF VICTIM. This section applies 
whether a victim is dead or alive at the time of the 
sexual contact or sexual intercourse. 
 

STATEMENT OF FACTS AND 
PROCEDURAL HISTORY 

 
A. Criminal Complaint. 

 
 In a criminal complaint filed in early April 
2009, the Kenosha County district attorney 
charged defendant-appellant Lamont L. Travis 
with one count of first-degree sexual assault of a 
child under the age of twelve: 

 
 The above-named defendant on or about Tues-
day, March 24, 2009, in the City of Kenosha, Ke-
nosha County, Wisconsin, did Attempt to have sexu-
al contact with a child under the age of twelve, TMG, 
DOB █████████, contrary to sec. 948.02(1)(d),[2] 
939.50(3)(b)[3] Wis. Stats., a attempted Class B Felo-

 
                                                                                                                                        
 
 2 “Whoever has sexual contact with a person who has 
not attained the age of 16 years by use or threat of force or 
violence is guilty of a Class B felony if the actor is at least 
18 years of age when the sexual contact occurs.” Wis. Stat. 
§ 948.02(1)(d). 
 
 3 “Penalties for felonies are as follows: . . . (b) For a 
Class B felony, imprisonment not to exceed 60 years,” Wis. 
Stat. § 939.50(3)(b), with a bifurcated sentence consisting of 
 

(footnote continues on next page) 
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ny, and upon conviction may be sentenced to a term 
of imprisonment not to exceed thirty (30) years. 
 
 And furthermore, invoking the provisions of Wis-
consin Statutes 939.616(2),[4] the defendant being 18 
years of age or older at the time of the offense, the 
court shall impose a bifurcated sentence under 
s. 973.01. The term of confinement in prison portion 
of the bifurcated sentence shall be at least 5 years. 
Otherwise the penalties for the crime apply, subject 
to any applicable penalty enhancement. 
 

(1:1, Pet-Ap. 116 (footnotes added) (date of birth 
redacted).) The criminal complaint did not contain 
any allegations supporting the “use or threat of 
force or violence” element in Wis. Stat. 
§ 948.02(1)(d). 
 

B. Waiver Of Preliminary Hearing. 
 
 In late April 2009, Travis waived his prelimi-
nary hearing (26:2-4, Pet-Ap. 136-38). The prose-
cutor issued an information charging Travis with 
 
                                                                                                                                        
(footnote continues from previous page) 
 
a maximum period of initial confinement of forty years, 
Wis. Stat. § 973.01(2)(b)1., and a maximum period of ex-
tended supervision of twenty years, Wis. Stat. 
§ 973.01(2)(d)1. An attempt to commit first-degree sexual 
assault in violation of section 948.02(1)(d) reduces each of 
those periods by half. Wis. Stat. § 939.32(1m)(a)1. and 
(1m)(b). 
 
 4 “If a person is convicted of a violation of s. 948.02 (1) 
(d) or 948.025 (1) (c), the court shall impose a bifurcated 
sentence under s. 973.01. The term of confinement in prison 
portion of the bifurcated sentence shall be at least 5 years. 
Otherwise the penalties for the crime apply, subject to any 
applicable penalty enhancement.” Wis. Stat. § 939.616(2). 
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the same crime identified in the criminal com-
plaint: 

 
 The above-named defendant on or about Tues-
day, March 24, 2009, in the City of Kenosha, Ke-
nosha County, Wisconsin, did Attempt to have sexu-
al contact with a child under the age of twelve, TMG, 
DOB █████████, contrary to sec. 948.02(1)(d), 
939.50(3)(b) Wis. Stats., a attempted Class B Felony, 
and upon conviction may be sentenced to a term of 
imprisonment not to exceed thirty (30) years. 
 
 And furthermore, invoking the provisions of Wis-
consin Statutes 939.616(2), the defendant being 18 
years of age or older at the time of the offense, the 
court shall impose a bifurcated sentence under 
s. 973.01. The term of confinement in prison portion 
of the bifurcated sentence shall be at least 5 years. 
Otherwise the penalties for the crime apply, subject 
to any applicable penalty enhancement. 
 

(8, Pet-Ap. 119 (date of birth redacted).) 
 

C. Change Of Plea. 
 
 In early February 2010, Travis pled to the 
charge in the information. His plea questionnaire 
identified the charge as “Attempted SA of child 
948.02” and confirmed that he understood that the 
penalty would include a mandatory minimum of 
five years of initial confinement (12:1, Pet-Ap. 
122). In section 948.02, this mandatory minimum 
applies to only a violation of subsection (1)(d). See 
Wis. Stat. § 939.616(2).5 
 
                                                                                                                                        
 
 5 A mandatory minimum of twenty-five years applies 
to a violation of either subsection (1)(b) or subsection (1)(c). 
See Wis. Stat. § 939.616(1r). 
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 At the change-of-plea hearing (31, Pet-Ap. 140-
55), the circuit court reviewed the charge and con-
firmed that Travis understood it, including the 
mandatory minimum: 

 
 THE COURT: . . . Apparently there’s a mini-
mum involved here also, Mr. Travis. Not only is it 20 
years of initial confinement as a maximum, but ap-
parently there’s at least a five-year minimum period 
of incarceration. 
 
 MR. TRAVIS: Yes, I understand, Your Honor. 
 
 THE COURT: You understand that? 
 
 MR. TRAVIS: Yeah. 
 

(31:5, Pet-Ap. 144.) 
 

 THE COURT: The way I read this, if you’re 
convicted of it, you go to prison for at least five 
years. That’s the minimum. Do you understand 
that? 
 
 MR. TRAVIS: Yes, Your Honor. 
 
 THE COURT: And you’ve discussed the pos-
sibility of a voluntary intoxication defense? 
 
 MR. TRAVIS: Yes, Your Honor. 
 
 THE COURT: And instead of that, when you 
don’t remember the events of the night, you’re going 
to enter a plea, take responsibility for this and per-
haps go to prison for another five years? 
 
 MR. TRAVIS: Yes. That’s my understanding, 
yes, Your Honor. 
 
 THE COURT: Okay. You’ve read the com-
plaint here? 
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 MR. TRAVIS: Yes. 
 
 THE COURT: And you’re not contesting that 
what it says is true? 
 
 MR. TRAVIS: I know something happened. I 
know that. That’s the only thing I can be sure of be-
cause my niece -- things changed. I know that. 
That’s all I can tell you. 
 
 MR. ROSSELL [defense counsel]: This is a 
case, Your Honor, where I have gone through -- I 
haven’t shown him the recorded statement due to his 
custodial status, but we did go through the -- 
 
 THE COURT: There’s a CAC?[6] 
 
 MR. ROSSELL: Yes. And I went through 
what she said during that CAC with him. I think 
early on I had offered to bring it in, but that was not 
something that he wanted to do. That was not some-
thing that -- Due to his custodial status, it makes it 
a little bit more difficult to get that into the jail. 
 
 THE COURT: Okay. But you’re not question-
ing what your niece says? 
 
 MR. TRAVIS: No. 
 

(31:6-8, Pet-Ap. 145-47 (footnote added).) The 
court also confirmed that Travis had read both 
pages of the plea questionnaire and had signed it 
(31:10, Pet-Ap. 149). In accepting the plea, the 
court stated: “A factual basis is gleaned from a 
reading of the complaint and the referenced con-
 
                                                                                                                                        
 
 6 “CAC” refers to Child Advocacy Center (9:1, Pet-Ap. 
120). 
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text of the CAC tape[7] here which is further illus-
tration of the conduct from the child’s perspective. 
The Court is satisfied that the plea can be accept-
ed with that factual basis” (31:12, Pet-Ap. 151 
(footnote added)). 
 
 The plea also resolved two other cases (31:2, 13, 
Pet-Ap. 141, 152). As part of the plea agreement, 
the prosecutor dismissed State of Wisconsin v. 
Lamont E. Travis, Kenosha County Circuit Court 
Case No. 2008CF643, in which the State charged 
Travis with one Class H felony count of failing to 
update his sex-offender registration information, a 
violation of Wis. Stat. § 301.45(4)(a).8 In addition, 
 
                                                                                                                                        
 
 7 See 9, Pet-Ap. 120-21 (stipulation and order regard-
ing use of videotaped statements). Travis did not include 
the CAC tape in the appellate record. 
 
 8 According to the Wisconsin Circuit Court Access 
(WCCA) online docket system (a component of the Consoli-
dated Court Automation Programs (CCAP)), the circuit 
court granted the State’s motion to dismiss No. 2008CF643 
on February 1, 2010, the same day Travis entered his plea 
in this case. 
 Although State v. Bonds, 2006 WI 83, 292 Wis. 2d 344, 
717 N.W.2d 133, prohibits reliance on CCAP records to 
prove a fact beyond a reasonable doubt, id. ¶ 49, Bonds 
does not preclude a party or a court from using a CCAP rec-
ord for purposes that do not require a reasonable-doubt lev-
el of certainty, cf. id. ¶ 49 n.12 (“We do not exclude the use 
of a CCAP report as a tool to facilitate a review with the de-
fendant at sentencing of defendant’s past history of crimi-
nal convictions.”). See also In re Disciplinary Proceed-
ings Against Phillips, 2006 WI 43, ¶¶ 19-20, 67, 290 
Wis. 2d 87, 713 N.W.2d 629 (supreme court approving and 
adopting findings of fact and conclusions of law in referee’s 
report, which rested, in part, on review of CCAP records); 
Mercado v. GE Money Bank, 2009 WI App 73, ¶ 5 n.3, 
 

(footnote continues on next page) 
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the prosecutor dismissed but read in the charges 
in State of Wisconsin v. Lamont E. Travis, Ke-
nosha County Circuit Court Case No. 
2008CM2317, in which the State charged Travis 
with two Class A misdemeanors (obstructing an 
officer and resisting an officer), both violations of 
Wis. Stat. § 946.41(1).9 
 

D. Sentencing. 
 
 At the sentencing hearing (32, Pet-Ap. 156-86), 
the circuit court recited the charge and potential 
sentence, including the mandatory minimum, and 
confirmed Travis’s understanding of that penalty: 

 
 THE COURT: Good afternoon. The matter is 
here for sentencing. The charge is attempted first-
degree sexual assault of a child under the age of 12. 
I would presume that the Class B that is reflected 
here would be the 30-year maximum term of con-
finement, bifurcated. There’s a term of confinement, 
the prison portion of the bifurcated sentence, of not 
less than five years. 
 
 MR. ROSSELL: Correct. 

 
                                                                                                                                        
(footnote continues from previous page) 
 
318 Wis. 2d 216, 768 N.W.2d 53; Watton v. Hegerty, 2007 
WI App 267, ¶ 26 n.17, 306 Wis. 2d 542, 744 N.W.2d 619 
(CCAP records “are public records of which [an appellate 
court] may take judicial notice”), rev’d on other grounds, 
2008 WI 74, 311 Wis. 2d 52, 751 N.W.2d 369. Here, the 
State relies on CCAP to confirm actions taken in related 
cases not part of Travis’s appeal in this case. 
 
 9 According to the WCCA online docket system, the 
circuit court granted the State’s motion to dismiss and read 
in No. 2008CM2317 on February 1, 2010, the same day 
Travis entered his plea in this case. 
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 THE COURT: So there’s a five-year mini-
mum. You understood that at the time your plea was 
given? 
 
 MR. TRAVIS: Yes, Your Honor. 
 
 THE COURT: So the Court’s got an obliga-
tion here if a sentence is to be imposed other than 
straight probation that it has to be at least five 
years. Do you understand that? 
 
 MR. TRAVIS: Yes, Your Honor. 
 

(32:2-3, Pet-Ap. 157-58.) The court imposed a con-
secutive sentence of imprisonment of eighteen 
years, consisting of eight years of initial confine-
ment and ten years of extended supervision 
(32:29, Pet-Ap. 184; see also 18:1, Pet-Ap. 114). 
 

E. Postconviction Motion For Resen-
tencing. 

 
 In his postconviction motion (37, Pet-Ap. 124-
34), Travis asserted a violation of due process be-
cause the circuit court erroneously believed the 
mandatory minimum applied to the offense he 
committed (37:3-5, ¶¶ 7-10, Pet-Ap. 126-28).10 The 
 
                                                                                                                                        
 
 10 Travis also asserted a claim for a risk-reduction sen-
tence under Wis. Stat. §§ 302.042 and 973.031 (37:6-7, 
Pet-Ap. 129-30). The circuit court denied this claim (41:16-
18, Pet-Ap. 202-04). In the court of appeals, he did not chal-
lenge the court’s decision on this claim and has therefore 
abandoned it. State ex rel. Peckham v. Krenke, 229 
Wis. 2d 778, 782 n.3, 601 N.W.2d 287 (Ct. App. 1999) (ap-
pellate court deems issues raised in the trial court but not 
argued in a party’s appellate brief as abandoned and not 
subject to appellate consideration), distinguished on other 
grounds by State v. Popenhagen, 2008 WI 55, ¶¶ 64-66, 309 
 

(footnote continues on next page) 
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core of his claim rested on the contention that 
notwithstanding the ongoing and unchallenged 
recitation of section 948.02(1)(d) as the statute he 
violated, and notwithstanding the ongoing and 
unchallenged recitation of the applicability of the 
five-year minimum term of confinement applicable 
to that violation, he actually pled to a violation of 
section 948.02(1)(e), a statute to which the five-
year minimum term of confinement does not ap-
ply. Hence, according to Travis, when the court re-
ferred at sentencing to the applicability of the five-
year mandatory minimum, the court relied on in-
accurate information. Further, according to 
Travis, the inaccurate information created struc-
tural error to which a mandatory (thus irrebut-
table) presumption of prejudice attached, making 
harmless-error analysis irrelevant (37:5, ¶ 12, 
Pet-Ap. 128-29). 
 

F. Motion Hearing. 
 
 At the motion hearing (41, Pet-Ap. 187-205),11 
Travis essentially reiterated the contentions in his 
 
                                                                                                                                        
(footnote continues from previous page) 
 
Wis. 2d 601, 749 N.W.2d 611. The court of appeals did not 
discuss the risk-reduction claim. State v. Travis, 2012 WI 
App 46, 340 Wis. 2d 639, 813 N.W.2d 702 (Pet-Ap. 101-12). 
 
 11 By the time of the hearing, only Kenosha County 
Circuit Judge Wilbur A. Warren, III, had participated in all 
proceedings other than the initial appearance and the pre-
liminary-hearing waiver. Three different lawyers had rep-
resented Travis, and seven assistant district attorneys (plus 
the district attorney on the criminal complaint) had repre-
sented the State: 

 
♦ Attorney Charles Bennett represented Travis at the 

initial appearance (25:1); attorney Jason Alan 
 

(footnote continues on next page) 
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motion (41:3-10, 12-13, Pet-Ap. 189-96, 198-99). 
The prosecutor stated that “[t]he information itself 
that was filed by the State is inaccurate, that 
there’s a five-year minimum. There isn’t” (41:11, 
Pet-Ap. 197). She continued: 

 
But you were the Judge who sentenced him so you 
can tell us if this was information that was relied 
upon. And he has a serious prior record. He has a 
prior sex assault conviction. And his prior sex as-
sault conviction was an attempted second-degree 
sexual assault. He received eight years prison on 
that case so there’s no reason why he wouldn’t re-
ceive the same amount or greater in this case. I don’t 
think there’s any proof that that was because of the 
five-year minimum. And as Attorney Hagopian said, 
it would be a different story if the Court sentenced 
him to five years initial confinement and said, “I’m 

 
                                                                                                                                        
(footnote continues from previous page) 
 

Rossell represented Travis from the preliminary-
hearing waiver through sentencing (26:1; 32:1, 
Pet-Ap. 156); and Assistant State Public Defender 
Suzanne L. Hagopian represented Travis at the 
postconviction-motion hearing (41:1, Pet-Ap. 187). 
 

♦  For the State, District Attorney Robert Zapf signed 
the criminal complaint (1:2, Pet-Ap. 117); Assistant 
District Attorney David Bayer appeared at the ini-
tial appearance (25:1); ADA Gregory Joseph ap-
peared at the preliminary-hearing waiver (26:1); 
ADA Tracey L. Braun appeared at two adjournment 
hearings (27:1; 28:1); ADA Angelina Gabriele ap-
peared at an adjournment hearing (29:1) and sen-
tencing (32:1, Pet-Ap. 156); ADA Anson Kuriakose 
appeared at an adjournment hearing (30:1); ADA 
Patrick Anderson appeared at the change-of-plea 
hearing (31:1, Pet-Ap. 140); and ADA Annie Jay ap-
peared at the postconviction-motion hearing (41:1, 
Pet-Ap. 187). 
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doing this because there’s a five-year minimum.” 
That would be a different story. That’s not what we 
have here. 
 

(41:11, Pet-Ap. 197.) 
 

G. Decision Denying Postconviction 
Motion. 

 
 The circuit court denied the motion (41:13-18, 
Pet-Ap. 199-204). The court said that “all parties 
now recognize [the five-year minimum] was inac-
curately referenced beginning in the pleadings and 
carried out through the plea, the sentencing and 
ultimately really pervaded the entire file in this 
case” (41:13, Pet-Ap. 199). The court then denied 
the inaccurate-information claim: 

 
 Did the Court rely on that mandatory minimum? 
And again, this ties in, I suppose, in some rounda-
bout way with the prejudice argument here, but as 
far as the Court’s perspective on this, in imposing an 
eight-year sentence, that sentence was primarily 
based, and the record should reflect this, not so 
much on the fact that there was a mandatory mini-
mum perceived to be in place at the time but that 
there was, in fact, a substantial prior record involv-
ing, among other things, prior sexual assault-type of-
fenses. And in our system of progressive type of con-
sequences for similar criminal behavior, the Court 
typically, and I think this case was no different, 
would certainly consider that prior conduct as a sub-
stantial factor when it considers what an appropri-
ate sentence should be in the instant case. So from 
the Court’s perspective, the existence or nonexist-
ence of a mandatory minimum sentence is of no con-
sequence to this Court in its determination of what 
an appropriate sentence were. Had that been the 
case, the Court, I’m sure, would have indicated to 
the defendant that, “Because of the mandatory min-
imum and the existence of it and the Court’s belief, I 
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am going to give you five years which is the manda-
tory minimum here because the law requires that,” 
and that certainly wasn’t the case. As counsel points 
out and certainly the record reflects, this was an 
eight-year sentence of initial incarceration. And I 
don’t think it’s reasonable to suppose, nor can this 
Court support in any way, that the five-year manda-
tory minimum, which was believed to be in effect, 
had any bearing whatsoever on the imposition of the 
eight years of initial confinement. So that said, I be-
lieve the defense is correct in their position here that 
there should not have been a mandatory minimum. 
The defendant would not have been so informed had 
it not been pled and carried through as part of the 
plea proceeding, but the sentence would not have 
changed because of the existence or nonexistence of 
the mandatory minimum. So that error as it pervad-
ed the entire file in this matter and the hearings 
that were held, that error I believe to be harmless 
because of the fact that it did not have any bearing 
on sentencing and was noted only to meet the statu-
tory and case law requirements in informing the ac-
cused of what consequences are available, both max-
imum and minimum sentencing requirements. 
 That said, I certainly accept the fact, Ms. 
Hagopian, that the error existed in the recitation of 
that mandatory minimum, but I believe in the final 
analysis at sentencing that the error was harmless 
with respect to the entire proceeding and the sen-
tencing so the motion for resentencing at this point 
would be denied for those reasons. 
 

(41:14-16, Pet-Ap. 200-02.) See also 32:23-30, 
Pet-Ap. 178-85 (circuit court’s sentencing remarks 
and decision). 
 

H. Parties’ Contentions On Appeal. 
 
 On appeal, Travis renewed his contention that 
the inaccurate information qualified as structural 
error not susceptible to harmless-error analysis. 
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See generally Travis’s Court of Appeals Brief and 
Travis’s Court of Appeals Reply Brief.  
 
 The State argued that based on the posture of 
the case as it stood at the time of sentencing, the 
circuit court had not relied on inaccurate infor-
mation because Travis had in fact pled to a viola-
tion of section 948.02(1)(d) — the only statute 
identifying the crime charged — rather than, by 
implication, to a violation of section 948.02(1)(e); 
Travis had acknowledged a sufficient factual basis 
for a plea under section 948.02(1)(d); and as of the 
time of sentencing, a valid and unchallenged plea 
to a violation of section 948.02(1)(d) remained in 
play, leaving the sentencing court entitled to re-
gard the five-year mandatory period of confine-
ment as accurate information bearing on the sen-
tencing. The State also contended that because the 
error about which Travis complained traced back 
to the criminal complaint, the error provided a ba-
sis for seeking to withdraw his plea either directly 
via a plea-withdrawal motion or indirectly as a 
plea resulting from ineffective assistance of coun-
sel. In addition, the State asserted that the struc-
tural-error doctrine did not apply to an inaccurate-
information-at-sentencing claim because this court 
had already declared in State v. Tiepelman, 2006 
WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, that harm-
less-error review applied to that kind of claim. See 
generally State’s Court of Appeals Brief. 
 

I. Court Of Appeals’ Decision. 
 
 The court of appeals reversed the circuit court’s 
decision. The appellate court declared that the cir-
cuit court’s reliance on inaccurate information — 
the belief that the five-year mandatory period of 
confinement applied to the crime to which Travis 
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pled — constituted structural error, thus not sus-
ceptible to harmless-error analysis: 

 
 The circuit court acknowledged that the error 
“really pervaded the entire file in this case.” The er-
ror was not an isolated mistake that affected just a 
discretionary decision of the circuit court. The error 
infected the charging of Travis; the error infected the 
plea negotiations; the error infected Travis’s discus-
sions with his trial counsel; the error infected the 
plea hearing; and the error infected the sentencing 
of Travis, where all participants acted with the mis-
understanding that the starting point for Travis was 
five years in prison. We agree with the circuit court 
that the error affected the entire framework within 
which Travis was prosecuted.  
 We hold that the error affected the fairness, in-
tegrity, and the public reputation of the judicial pro-
ceedings. All participants operated under the as-
sumption that Travis was going to prison for at least 
five years, when in reality there was no mandatory 
minimum sentence required. It is impossible to 
measure the breadth of the error. The error affected 
the State’s charging decision, Travis’s plea decision, 
communications and negotiations between the State 
and Travis, and the circuit court’s basic assumptions 
as to Travis’s sentence. Travis’s due process right to 
be sentenced upon accurate information was violat-
ed. As the pervasive error seriously affected the 
fairness and integrity of Travis’s sentence, we hold 
that it was a structural error requiring a reversal of 
the circuit court’s denial of resentencing. 
 

State v. Travis, 2012 WI App 46, ¶¶ 23-24, 340 
Wis. 2d 639, 813 N.W.2d 702 (Pet-Ap. 111-12). 
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STANDARDS OF REVIEW 
 

A. Inaccurate Information At Sentenc-
ing. 

 
 A defendant has a due process right to a sen-
tence based on accurate information. Tiepelman, 
291 Wis. 2d 179, ¶ 9. To prevail on an inaccurate-
information-at-sentencing claim, a defendant must 
show the information’s inaccuracy and that the 
circuit court actually relied on the information. Id. 
¶ 26. “Proving inaccurate information is a thresh-
old question — you cannot show actual reliance on 
inaccurate information if the information is accu-
rate.” State v. Harris, 2010 WI 79, ¶ 33 n.10, 326 
Wis. 2d 685, 786 N.W.2d 409. A defendant must 
establish by clear and convincing evidence that 
the circuit court actually relied on inaccurate in-
formation. Id. ¶¶ 4, 34.  
 
 An appellate court independently reviews 
whether the court imposed a sentence based on 
inaccurate information. Tiepelman, 291 Wis. 2d 
179, ¶ 9. When reviewing a sentence, an appellate 
court looks to the totality of the sentencing court’s 
remarks. State v. J.E.B., 161 Wis. 2d 655, 674, 
469 N.W.2d 192 (Ct. App. 1991). 
 

B. Harmless Error. 
 
 “Wisconsin’s harmless error rule is codified in 
WIS. STAT. § 805.18 and is made applicable to 
criminal proceedings by WIS. STAT. § 972.11(1).” 
State v. Sherman, 2008 WI App 57, ¶ 8, 310 
Wis. 2d 248, 750 N.W.2d 500 (citing State v. Har-
vey, 2002 WI 93, ¶ 39, 254 Wis. 2d 442, 647 
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N.W.2d 189) (footnote omitted). “[I]n order to con-
clude that an error ‘did not contribute to the ver-
dict’ within the meaning of Chapman,[12] a court 
must be able to conclude ‘beyond a reasonable 
doubt that a rational jury would have found the 
defendant guilty absent the error.’” State v. Har-
vey, 2002 WI 93, ¶ 48 n.14, 254 Wis. 2d 442, 647 
N.W.2d 189 (quoting Neder v. United States, 527 
U.S. 1, 18 (1999)) (footnote added). See also State 
v. Stuart, 2005 WI 47, ¶ 40 n.10, 279 Wis. 2d 659, 
695 N.W.2d 259 (various formulations of harm-
less-error test reflect “alternative wording,” citing 
Neder, 527 U.S. at 2-3; State v. Weed, 2003 WI 85, 
¶ 29, 263 Wis. 2d 434, 666 N.W.2d 485; Harvey, 
254 Wis. 2d 442, ¶ 48, n.14). “The standard for 
evaluating harmless error is the same whether the 
error is constitutional, statutory, or otherwise.” 
Sherman, 310 Wis. 2d 248, ¶ 8 (citing Harvey, 
254 Wis. 2d 442, ¶ 40). “The defendant has the ini-
tial burden of proving an error occurred, after 
which the State must prove the error was harm-
less.” Id. (citing Tiepelman, 291 Wis. 2d 179, ¶ 3). 

 
The harmless error rule . . . is an injunction on the 
courts, which, if applicable, the courts are required 
to address regardless of whether the parties do. See 
Wis. Stat. § 805.18(2) (specifying that no judgment 
shall be reversed unless the court determines, after 
examining the entire record, that the error com-
plained of has affected the substantial rights of a 
party). 
 

Harvey, 254 Wis. 2d 442, ¶ 47 n.12. See Wis. Stat. 
§ 805.18 (harmless-error rule, made applicable to 
 
                                                                                                                                        
 
 12 Chapman v. California, 386 U.S. 18 (1967). 
 

http://scholar.google.com/scholar_case?case=5802380835396745204&q=harvey+2002&hl=en&num=100&as_sdt=4,50
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criminal proceedings by Wis. Stat. § 972.11(1)); 
Harvey, 254 Wis. 2d 442, ¶ 48 n.14 (harmless-
error test); see also State v. Martin, 2012 WI 96, 
¶¶ 42-46, 343 Wis. 2d 278, 816 N.W.2d 270 (re-
viewing harmless-error principles and factors); 
Stuart, 279 Wis. 2d 659, ¶ 40 n.10 (various formu-
lations of harmless-error test reflect “alternative 
wording”). The harmless-error test applies to 
claims of that a sentencing court relied on inaccu-
rate information when imposing the sentence. 
Tiepelman, 291 Wis. 2d 179, ¶ 31. 
 

SUMMARY OF THE STATE’S POSITION 
 
 Contrary to this court’s decision in Tiepelman, 
291 Wis. 2d 179, the court of appeals classified 
Travis’s claim that the circuit court relied on inac-
curate information at sentencing as a structural 
error (thus precluding an assessment for harmless 
error) rather than as a trial error subject to review 
for harmless error. Classifying inaccurate infor-
mation at sentencing as structural error does not 
comport with the standards set out by the Su-
preme Court of the United States — standards to 
which Wisconsin courts adhere13 — for determin-
ing whether to classify an error as a trial error or 
a structural error. Inaccurate information at sen-
tencing does not satisfy any standard justifying 
characterization of the error as a structural error. 
This court should reverse the court of appeals’ de-
cision holding Travis’s claim as setting out a struc-
tural error. 
 
                                                                                                                                        
 
 13 See, e.g., State v. Martin, 2012 WI 96, ¶¶ 43, 343 
Wis. 2d 278, 816 N.W.2d 270; State v. Harris, 2010 WI 79, 
¶ 33 n.11, 326 Wis. 2d 685, 786 N.W.2d 409. 
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 If this court accepts the court of appeals’ struc-
tural-error conclusion as correct, this court should 
overturn the remedy. Mandatory precedents re-
quire complete reversal of a proceeding infected 
with structural error. Mere resentencing and 
amendment of the judgment of conviction (as the 
court of appeals ordered in this case) do not cure a 
structural error. The proper remedy would consist 
of vacating the judgment of conviction, vacating 
Travis’s plea, and remanding the case to the cir-
cuit court so the criminal prosecution can resume 
at a point preceding the introduction of the struc-
tural error. Based on the court of appeals’ opinion, 
the State regards that point as the filing of the 
criminal complaint. On remand, the district attor-
ney would decide how to amend the criminal com-
plaint to cure the structural defect the court of ap-
peals traced to a defect in the complaint originally 
filed in this case. 
 
 If this court rejects the court of appeals’ struc-
tural-error conclusion and accepts the State’s posi-
tion that the inacurate-information error qualified 
as trial error rather than structural error, this 
court should, in the interest of judicial economy, 
assess the error for harmlessness. The record suf-
fices for this court to apply the harmless-error doc-
trine to the alleged sentencing error in this case. 
 



 

 
 

- 22 - 
 

ARGUMENT 
 

I. BECAUSE THE COURT OF APPEALS’ 
DECISION RADICALLY EXPANDS THE 
STRUCTURAL-ERROR DOCTRINE, DI-
RECTLY CONFLICTS WITH THIS 
COURT’S DECISION IN TIEPELMAN, 
AND LACKS ANY TETHER TO CASES 
DECIDED BY THE SUPREME COURT OF 
THE UNITED STATES AND BY WIS-
CONSIN APPELLATE COURTS, THIS 
COURT SHOULD REVERSE THE COURT 
OF APPEALS’ DECISION AND REMOVE 
ANY DOUBT THAT THE HARMLESS-
ERROR DOCTRINE APPLIES TO ALL 
CLAIMS THAT A SENTENCING COURT 
RELIED ON INACCURATE INFORMA-
TION. 

 
 Both this court and the Supreme Court of the 
United States recognize the sharply limited appli-
cation of the structural-error doctrine. The court of 
appeals in this case did not and therefore issued a 
decision in conflict with precedents from the Su-
preme Court and this court.  

 
In Arizona v. Fulminante, 499 U. S. 279 (1991), we 
divided constitutional errors into two classes. The 
first we called “trial error,” because the errors “oc-
curred during presentation of the case to the jury” 
and their effect may “be quantitatively assessed in 
the context of other evidence presented in order to 
determine whether [they were] harmless beyond a 
reasonable doubt.” These include “most constitution-
al errors.” The second class of constitutional error we 
called “structural defects.” These “defy analysis by 
‘harmless-error’ standards” because they “affec[t] the 
framework within which the trial proceeds,” and are 
not “simply an error in the trial process itself.” Such 
errors include the denial of counsel, the denial of the 
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right of self-representation, the denial of the right to 
public trial, and the denial of the right to trial by ju-
ry by the giving of a defective reasonable-doubt in-
struction. 
 

United States v. Gonzalez-Lopez, 548 U.S. 140, 
148-49 (2006) (citations omitted) (footnote omit-
ted).  

 
Structural errors are “defects in the constitution of 
the trial mechanism, which defy analysis by ‘harm-
less-error’ standards,” because the “entire conduct of 
the trial from beginning to end is . . . affected” by the 
error. In addition, structural errors “require auto-
matic reversal” because they affect the “framework 
in which the trial proceeds, as opposed to errors in 
the trial process itself.” 
 

Winston v. Boatwright, 649 F.3d 618, 628 (7th 
Cir. 2011) (citations omitted). See, e.g., Brecht v. 
Abrahamson, 507 U.S. 619, 629-30 (1993) (struc-
tural errors require “automatic reversal of the 
conviction because they infect the entire trial pro-
cess”); United States v. Diaz-Jimenez, 622 F.3d 
692, 695 (7th Cir. 2010) (“The doctrine of harmless 
error is generally held inapplicable only to funda-
mental procedural errors (confusingly called 
‘structural’ errors), such as refusing to allow a 
criminal defendant to be represented by a law-
yer.”). 
 
 “Only in rare cases has this Court held that an 
error is structural, and thus requires automatic 
reversal.” Washington v. Recuenco, 548 U.S. 
212, 218 (2006) (footnote omitted). 

 
 The subset of errors that mandate automatic re-
versal is a small one. It includes errors such as the 
complete denial of counsel, a biased judge, racial dis-
crimination in the selection of the grand jury, the 
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denial of self-representation, the denial of a public 
trial, and a defective reasonable doubt instruction. 
In contrast, errors such as the omission of an ele-
ment of an offense do not necessarily defy harmless 
error review or affect the framework within which 
the trial proceeds, and are not grounds for automatic 
reversal. 
 

United States v. Harbin, 250 F.3d 532, 543 (7th 
Cir. 2001) (citations omitted). See also United 
States v. Marcus, 560 U.S. ___, 130 S. Ct. 2159, 
2164 (2010) (“‘structural errors’ are ‘a very limited 
class’ of errors”); Johnson v. United States, 520 
U.S. 461, 468 (1997) (structural-error cases com-
prise a “very limited class of cases”); State v. 
Ford, 2007 WI 138, ¶ 43, 306 Wis. 2d 1, 742 
N.W.2d 61 (same). “[E]ven some structural errors, 
such as violations of the right to counsel, have 
been held to be subject to harmless error analysis, 
depending on the nature of the violation.” Ash-
ford v. Gilmore, 167 F.3d 1130, 1137 (7th Cir. 
1999). See also Recuenco, 548 U.S. at 218 n.2 
(listing the six errors to which structural-error 
analysis applies); Arizona v. Fulminante, 499 
U.S. 279, 309-10 (1991) (listing errors qualifying 
as “structural defect[s]” warranting automatic re-
versal); Hereford v. Warren, 536 F.3d 523, 529 
(6th Cir. 2008) (listing cases in which Supreme 
Court has found structural error); United States 
v. Lott, 433 F.3d 718, 722-23 (10th Cir. 2006) 
(same); United States v. Rodriguez, 406 F.3d 
1261, 1268-70 (11th Cir. 2005) (Carnes, J., concur-
ring in denial of rehearing en banc) (listing cases 
and discussing structural-error doctrine).  
 
 In effect, harmless-error analysis serves as the 
default decision-making framework for assessing 
the impact of error in a criminal proceeding, with 
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the “conclusion of structural error” flowing from 
“the difficulty of assessing the effect of the error.” 
Gonzalez-Lopez, 548 U.S. at 149 n.4. Thus, an 
error of constitutional magnitude must “defy 
harmless-error review” before a structural-error 
analysis applies. Neder v. United States, 527 
U.S. 1, 8 (1999). See also Puckett v. United 
States, 556 U.S. 129, 141 (2009) (summarizing 
characteristics of errors recognized as structural 
and noting that “procedural errors at sentencing 
. . . are routinely subject to harmlessness review” 
(citing  United States v. Teague, 469 F.3d 205, 
209–210 (1st Cir. 2006))). 
 
 A claim that a court relied on inaccurate infor-
mation at sentencing — the only claim Travis pre-
sented to the court of appeals — does not satisfy 
the standard for classification as structural error. 
Errors more serious and problematic than the one 
in Travis’s case do not merit that classification. 
The omission of an element from a jury instruction 
— the closest analogy to a plea colloquy that omits 
reference to an element — does not create struc-
tural error. Neder, 527 U.S. at 15. “Failure to 
submit a sentencing factor to the jury, like failure 
to submit an element to the jury, is not structural 
error.” Recuenco, 548 U.S. at 222. For other ex-
amples, see Puckett, 556 U.S. at 140-41 (govern-
ment’s breach of plea agreement not a structural 
error); United States v. Olano, 507 U.S. 725, 738 
(1993) (“outside intrusions upon the jury” amena-
ble to harmless-error analysis, so not structural 
error); Rushen v. Spain, 464 U.S. 114, 117-19 
(1983) (classifying ex parte communication be-
tween judge and juror as trial error subject to 
harmless-error analysis, not as structural error 
subject to automatic reversal); Rodriguez, 406 
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F.3d at 1268-70 (Carnes, J., concurring in denial of 
rehearing en banc) (listing types of structural er-
rors requiring automatic reversal and types of er-
rors subject to harmless-error analysis); Knox v. 
United States, 400 F.3d 519, 523 (7th Cir. 2005) 
(“judicial resolution of a factual dispute that 
should have been presented to a jury is not a 
‘structural error’ that requires automatic rever-
sal”); Ford, 306 Wis. 2d 1, ¶ 2 (“bailiff ’s contact 
with the crime victim is not structural error and 
does not require automatic reversal”); State v. 
Hansbrough, 2011 WI App 79, ¶ 17, 334 Wis. 2d 
237, 799 N.W.2d 887 (“the failure to provide the 
jury with a not guilty form for one of the five 
charged offenses did not constitute structural er-
ror”).  
 
 In summary, review of a constitutional error 
defaults to harmless-error analysis, with an er-
ror’s classification as a structural error occurring 
as a tightly constrained exception. Cf. United 
States v. Nance, 236 F.3d 820, 825 (7th Cir. 
2000) (“The list in Neder of errors not subject to 
harmless error analysis is a short one, as the 
Court itself emphasized.”), reh’g and reh’g en banc 
denied (7th Cir. 2001). 
 
 The State does not dispute that in rare instanc-
es, errors at sentencing can qualify as structural 
error: 

 
Structural errors at sentencing include deprivation 
of counsel during the sentencing hearing itself, see 
United States v. Salemo, 61 F.3d 214, 221-22 (3d Cir. 
1995), abdication of judicial role by authorizing a 
probation officer to determine the manner of restitu-
tion, see United States v. Mohammad, 53 F.3d 1426, 
1438-39 (7th Cir. 1995), and in absentia sentencing, 
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see Hays v. Arave, 977 F.2d 475, 479-80 (9th Cir. 
1992).[14] 
 

United States v. Stevens, 223 F.3d 239, 244 (3d 
Cir. 2000) (footnote added). Those errors, however, 
share a notable characteristic: each error con-
cerned a defect already recognized as a structural 
error — for example, complete denial of counsel 
during a critical stage of a criminal proceeding, 
United States v. Cronic, 466 U.S. 648, 659 n.25 
(1984), and “delegation of [a] serious sentencing 
decision from a judicial officer to another,” an ac-
tion previously classified under circuit case law as 
“a serious structural defect in the criminal pro-
ceedings,” United States v. Mohammad, 53 F.3d 
1426, 1439 (7th Cir. 1995). Other than the court of 
appeals in this case, no court has, to the State’s 
knowledge, classified reliance on inaccurate in-
formation at sentencing as a structural error.15 
 
                                                                                                                                        
 
 14 In Rice v. Wood, 77 F.3d 1138 (9th Cir. 1996), the 
Ninth Circuit overruled Hays v. Arave, 977 F.2d 475 (9th 
Cir. 1992). See Rice, 77 F.3d at 1144 (“Rice’s absence from 
the courtroom at the time the jury returned its verdict as to 
punishment, if it was constitutional error at all, see note 2 
supra, was not structural error and is therefore subject to 
harmless-error analysis.”). 
 
 15 On October 7, 2012, the following search in the 
ALLCASES database on Westlaw retrieved 60 cases: 

 
op((((inaccurate incorrect false) /4 information) /p 
(sentenc! resentenc!)) & (structural-error fundamen-
tal-procedural-error)) 
  

Only one case — the court of appeals’ opinion in this case —
treated inaccurate information at sentencing as structural 
error. Moreover, like this court in State v. Tiepelman, 
2006 WI 66, 291 Wis. 2d 179, 717 N.W.2d 1, the Sixth Cir-
 

(footnote continues on next page) 
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Here, the court of appeals did so despite this 
court’s explicit declaration of harmless error as the 
standard for resolving an inaccurate-information 
claim. Tiepelman, 291 Wis. 2d 179, ¶ 26 (“Once 
actual reliance on inaccurate information is 
shown, the burden then shifts to the state to prove 
the error was harmless.”). 
  
 In this case, neither the court of appeals nor 
Travis cited any authority suggesting that a sen-
tencing court’s reliance on inaccurate information 
creates structural error, even if a court could find 
the error’s roots elsewhere in a proceeding. By 
making an inaccurate-information-at-sentencing 
claim, a defendant identifies a discrete error in a 
context that readily permits analysis for harmless 
error, not a structural error that, by definition, 
must defy harmless-error analysis. 
 
 This court recognized as much in Tiepelman, 
291 Wis. 2d 179. In Tiepelman, this court identi-
fied harmless error as the appropriate standard 
for assessing the impact of an inaccurate-informa-
tion error. Id. ¶¶ 3, 26, 30, 31. In Travis’s case, 
however, the court of appeals ignored this holding, 
citing Tiepelman for only the well-established 
proposition that a defendant has a due-process 
right to a sentence based on accurate information. 
Travis, 340 Wis. 2d 639, ¶ 13 (Pet-Ap. 106-07). 
Instead, the court of appeals invoked a single case 
for the conclusion that inaccurate information at 
 
                                                                                                                                        
(footnote continues from previous page) 
 
cuit rejected a claim that the sentencing court’s reliance on 
inaccurate information constituted structural error. Stew-
art v. Erwin, 503 F.3d 488, 501 n.4 (6th Cir. 2007). 
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sentencing can create structural error: Hans-
brough, 334 Wis. 2d 237. See Travis, 340 Wis. 2d 
639, ¶¶ 21-22 (Pet-Ap. 111). But in Hansbrough, 
the court of appeals held that failing to provide the 
jury with a “not guilty” verdict form did not “in-
fect[ ] the entire trial” and therefore did not quali-
fy as structural error, Hansbrough, 334 Wis. 2d 
237, ¶ 17, and, “in the context of the entire trial 
proceedings,” amounted to harmless error, id. 
¶ 23. Other than providing the court of appeals 
with quotations about the difference between trial 
error and structural error, Hansbrough did not 
provide any basis — legal, logical, or practical — 
for classifying reliance on inaccurate information 
at sentencing as structural error in this case. 
 
 Travis’s cited authority provided even less basis 
for the court of appeals’ decision. In his postcon-
viction motion, Travis asserted that “a misunder-
standing of the applicable penalty is akin to a 
structural error for which prejudice is presumed. 
See, e.g., State v. Smith, 207 Wis. 2d 258, 281, 
558 N.W.2d 379 (1997) (prejudice presumed where 
state failed to make sentence recommendation 
called for by plea agreement)” (37:5, Pet-Ap. 128 
(emphasis added)). He invoked Smith again in his 
appellate brief: “[I]n the context of sentencing, the 
supreme court has held that a prosecutor’s mate-
rial breach of the terms of the plea agreement is 
structural error.” Travis’s Court of Appeals Brief 
at 10 (emphasis added). He reiterated the point in 
his reply brief: 

 
 Although structural errors are limited, they are 
not restricted to errors occurring at trial, as the 
state seems to suggest. Indeed, the error at issue in 
State v. Smith, 207 Wis. 2d 258, 262-63, 558 
N.W.2d 379 (1997), was an error at sentencing, spe-
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cifically, the prosecutor’s sentence recommendation 
that breached the plea agreement. Yet, the supreme 
court held the error was structural, and, therefore, 
prejudice was presumed. Id. at 281-82. 
 

Travis’s Court of Appeals Reply Brief at 9 (first 
italicized emphasis in original; second italicized 
emphasis added). 
 
 Contrary to Travis’s claim, Smith did not con-
cern structural error. In 2001 (about nine and a 
half years before Travis filed his postconviction 
motion), this court wrote: 

 
 In our analysis in Smith, however, we never di-
rectly addressed whether such breaches of plea 
agreements were encompassed within one of the 
presumption categories. Instead, we concluded that 
prejudice automatically occurs in such cases based 
on Santobello v. New York, 404 U.S. 257 (1971), a 
case similar to Smith’s case in which the prosecutor 
had also breached a plea agreement. Smith, 207 
Wis. 2d at 281-82. In Santobello, the Court held 
that, based on the interests of justice and on the du-
ty of a prosecutor to keep promises to a defendant, 
any breach would result in remand to the circuit 
court, either for specific performance under the 
agreement or to permit the defendant to withdraw 
his plea. Santobello, 404 U.S. at 262-263. In Smith, 
we recognized Santobello as holding that a defend-
ant has a substantive right to the prosecution’s ful-
fillment of the terms of a plea agreement and that a 
breach, unobjected to by defense counsel, constituted 
a deprivation of that substantive right. Smith, 207 
Wis. 2d at 278. Although Santobello was decided be-
fore Strickland, we noted that it relied on similar 
principles of fairness. Id. at 276. 
 

State v. Franklin, 2001 WI 104, ¶ 20, 245 
Wis. 2d 582, 629 N.W.2d 289. Moreover, in 2009 (a 
day more than twenty-two months before Travis 
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filed his postconviction motion), the Supreme 
Court wrote: 

 
 Santobello did hold that automatic reversal is 
warranted when objection to the Government's 
breach of a plea agreement has been preserved, but 
that holding rested not upon the premise that plea-
breach errors are (like “structural” errors) somehow 
not susceptible, or not amenable, to review for harm-
lessness, but rather upon a policy interest in estab-
lishing the trust between defendants and prosecu-
tors that is necessary to sustain plea bargaining — 
an “essential” and “highly desirable” part of the 
criminal process, 404 U.S., at 261-262. But the rule 
of contemporaneous objection is equally essential 
and desirable, and when the two collide we see no 
need to relieve the defendant of his usual burden of 
showing prejudice. See Olano, supra, at 734. 
 

Puckett, 556 U.S. at 141 (footnote omitted) (em-
phases in original). 
 
 Smith thus did not rest on a constitutional er-
ror, much less declare the error structural. Rather, 
Smith rested on a Supreme Court policy choice to 
protect the plea-bargaining process. 
 
 In short, neither the court of appeals nor Travis 
pointed to (or could point to) any authority sup-
porting the dramatic expansion of the structural-
error doctrine to embrace the discrete error of a 
court’s reliance on inaccurate information at sen-
tencing — the error specified by Travis in his 
postconviction motion and an error readily “sus-
ceptible” or “amenable” to harmless-error analysis, 
as this court recognized in Tiepelman.  
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II. IF THE STRUCTURAL-ERROR DOC-
TRINE CONTROLS THIS CASE, THE 
REMEDY CONSISTS NOT OF REMAND 
FOR RESENTENCING, BUT OF COM-
PLETE REVERSAL OF THE JUDGMENT 
OF CONVICTION AND A REMAND FOR 
THE CASE TO RETURN TO THE POINT 
ALLOWING THE DISTRICT ATTORNEY 
TO FILE AN AMENDED CRIMINAL COM-
PLAINT. 

 
 A structural error requires a complete reversal, 
especially when the error, as described by Travis 
and the court of appeals in this case, originates in 
the criminal complaint and runs unbroken 
through sentencing. Assuming the court of appeals 
correctly classified the error as structural, the 
court’s remedy fails to comply with mandatory 
precedent requiring reversal of the entire proceed-
ing, not just remand for resentencing. 
 
 As shown in the principles and examples appli-
cable to a determination of an error as structural 
(pp. 22-26, above), a true structural error requires 
automatic reversal of not just a sentence, but of 
the entire proceeding, with the parties returned to 
the point at which the error began infecting the 
proceeding. See, e.g., Winston, 649 F.3d at 628 
(“Structural errors are ‘defects in the constitution 
of the trial mechanism, which defy analysis by 
“harmless-error” standards,’ because the ‘entire 
conduct of the trial from beginning to end is . . . af-
fected’ by the error.” (quoting Fulminante, 499 
U.S. at 309-10)). 
 
 Here, the court of appeals identified the crimi-
nal complaint as the point at which the error be-
gan infecting the proceedings. Travis, 340 Wis. 2d 
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639, ¶ 23 (Pet-Ap. 111).16 Under well-established 
precedent defining structural error (pp. 22-26, 
above), mere resentencing cannot cure a structur-
al-error infection so deeply embedded. The court of 
 
                                                                                                                                        
 
 16 In the State’s view, the criminal complaint can serve 
as the starting point only by ignoring the change-of-plea 
hearing itself. A defendant must challenge the sufficiency of 
a criminal complaint before a preliminary hearing or waiver 
of the hearing. Wis. Stat. § 971.31(5)(c). Here, Travis 
waived his preliminary hearing (26, Pet-Ap. 135-39), thus 
also waiving any challenge to the sufficiency of the allega-
tions in the complaint. Travis also did not object to the suf-
ficiency of the criminal complaint before tendering his 
guilty plea, thus waiving a second time any challenge to the 
sufficiency of the criminal complaint. State v. Bonds, 161 
Wis. 2d 605, 610, 469 N.W.2d 184 (Ct. App.) (where “aver-
ments in the criminal complaint may not have supported 
the specific charge,” defect waived by failure to object before 
entering guilty plea), rev’d on other grounds, 165 Wis. 2d 
27, 477 N.W.2d 265 (1991); cf. Wis. Stat. § 971.31(2) (“de-
fenses and objections based on . . . insufficiency of the com-
plaint, information or indictment . . . shall be raised before 
trial by motion or be deemed waived”). 
 At the change-of-plea hearing, the court found a factual 
basis in both the criminal complaint and a CAC videotaped 
interview of the victim (31:12, Pet-Ap. 151; see also supra 
note 6), not just in the criminal complaint. If a structural 
error arose, therefore, the error began with the change-of-
plea hearing and must rest on a contention that the circuit 
court erred when it relied on both the criminal complaint 
and the CAC videotape as the basis for Travis’s plea to the 
charge identified in the information: a violation of Wis. 
Stat. § 948.02(1)(d), not of Wis. Stat. § 948.02(1)(e). The 
record does not provide any basis for holding that the cir-
cuit court erred. If the circuit court did not err in finding a 
factual basis, however, the court also did not rely on inaccu-
rate information at the sentencing, and structural error 
could not have occurred at any point. 
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appeals had an obligation to remand the case with 
instructions to return the case to the point at 
which the State filed the criminal complaint.17 
Then the prosecutor can decide how to amend the 
complaint, whether by changing the statutory ref-
erence or by revising the statement of facts to in-
clude an allegation sufficient to merit a charge 
under the current statutory reference. 
 
 In effect, under structural-error precedent, nei-
ther Travis nor the court of appeals can have it 
both ways — an error classified as structural fol-
lowed by a nonstructural remedy addressing only 
a portion of the fully infected proceeding. The er-
ror and the remedy must match. Here, the error 
and remedy fundamentally misalign. If this court 
agrees with Travis and the court of appeals that 
the record shows a structural error, this court 
should affirm that part of the decision but over-
turn the remedy. 
 

 
                                                                                                                                        
 
 17 If Travis actually believed a structural error existed 
from the inception of the case, he should have filed a plea-
withdrawal motion or a motion claiming ineffective assis-
tance of counsel at the preliminary hearing, the change-of-
plea hearing, and the sentencing hearing. Mere resentenc-
ing does not cure a structural error that allegedly traces all 
the way to the criminal complaint and runs through sen-
tencing. 
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III. IF THIS COURT CONCLUDES (AS IT 
SHOULD) THAT THE STRUCTURAL-
ERROR DOCTRINE DOES NOT GOVERN 
THIS CASE, THE COURT SHOULD DE-
CIDE THE HARMLESS-ERROR ISSUE. 

 
 In Tiepelman, 291 Wis. 2d 179, this court opt-
ed not to decide the harmless-error issue because 
the court accepted the parties’ stipulation “that 
the issue of harmless error was not developed to 
the degree necessary to assist this court in resolv-
ing that issue.” Id. ¶ 31. Here, the record contains 
a sufficiently developed harmless-error analysis by 
the circuit court and by the parties. Assuming this 
court agrees with the State that the error about 
which Travis complains did not amount to struc-
tural error, this court should conserve judicial re-
sources by deciding the harmless-error issue ra-
ther than relegate the task to the court of appeals 
on a remand. Under the standards for assessing 
harmless error (pp. 18-20, above), the circuit 
court’s reliance on any alleged inaccurate infor-
mation did not cause Travis any harm. 
 
 The circuit judge who sentenced Travis also 
presided over the postconviction-motion hearing 
(32:1, Pet-Ap. 156; 41:1, Pet-Ap. 187). At the hear-
ing on the postconviction motion (41, Pet-Ap. 187-
205), the judge said he did not regard the manda-
tory-minimum sentence as affecting the sentence 
he imposed (41:14-16, Pet-Ap. 200-02; see also 
pp. 14-15, above (quoting judge’s explanation)). 
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 Although this court need not accept the circuit 
judge’s assertion as dispositive,18 the sentencing 
transcript provides sufficient reason to accept the 
judge’s declaration. At the sentencing, the judge 
focused on Travis’s extensive juvenile and criminal 
record (32:23-26, 28, Pet-Ap. 178-81, 183), a record 
not offset by the positive activities for which the 
court gave credit (32:27, Pet-Ap. 182). In particu-
lar, the judge noted Travis’s previous sexual of-
fense (32:25, Pet-Ap. 180). Although the judge re-
ferred twice to the mandatory-minimum sentence 
when reciting the circumstances of the crime and 
penalty (32:2-3, Pet-Ap. 157-58; see also 32:24, 
Pet-Ap. 179), the remainder of the judge’s sentenc-
ing remarks makes clear that Travis would have 
received the same sentence even without reference 
to a mandatory-minimum sentence. This court 
should, therefore, affirm the circuit court’s deci-
sion that any reliance on the mandatory-minimum 
sentence did not affect the sentence the court im-
posed. 
 

 
                                                                                                                                        
 
 18 See State v. Groth, 2002 WI App 299, ¶ 28, 258 
Wis. 2d 889, 655 N.W.2d 163 (“A postconviction court’s as-
sertion of non-reliance on allegedly inaccurate sentencing 
information is not dispositive. We may independently re-
view the record to determine the existence of any such reli-
ance.” (citation omitted)), modified on other grounds by 
Tiepelman, 291 Wis. 2d 179. 
 



CONCLUSION 

For the reasqns offered in this brief, this court 
should rever~e the decision of the court of appeals 
and reinstate Travis's judgment of conviction. 
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